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DICKINSON, JUSTICE, FOR THE COURT:
1. Inthecasebefore us the Missssppi Commisson on Judidd Performance asks usto sanction a
judge for hisextrajudida public Satements of hisviews on therights of gaysand lesians. We dedine
to do s0 and digmissthe Commisson'scomplaint. Thisisacase of fird impresson.

FACTS

2.  After reading an artidle about certain sates which have chosen to extend to homosaxud partners
the same right to sue previoudy resarved for gpouses and family members, George County Justice Court
Judge Connie Glen Wilkerson fdt compdled to make known his disagreement with those dates, and his

views on homasexudity ingenerd. Thejudgesant aletter totheeditor of hisloca weekly newspaper, The



George County Times, which he sgned “Connie Glenn Wilkerson” and damped “Bro. Connie G.
Wilkerson.” Theletter provided his home address and tdephone number, and provided no reference to
his officid capecity asajudge
18.  Dedaingthat hisviewswerebasad on hisChrigian bdiefs, and upon Biblicd principles thejudge
opined that homasexuds baong in mentd inditutions. The letter was published on March 28, 2002.
4. OnApril 9, 2002, areporter from aradio network cdled the judge a hometo discussthe letter.
The judge contends that the reporter encouraged him to repeet his views on the legidation and
homasexudity and that the conversation waas ared without his permission.
%. Intheinterview herefeared to homosexudity asan “illness’ which merited trestment, rather than
punishment. Hefaultstheradio network for aring therecorded satementswhich theradio getion “ unfairly
interspersed ” with comments from known homasexud activids
6.  Inresponse to a complaint filed by Lambda Legd, the Missssppi Commisson on Judicd
Performance charged the Judge with:
1 “willful misconduct in office and conduct prejudicid to the adminigration of justicewhich
bringsthejudidd officeintodisrepute” in vidlation of Artide6, 8177A of theMissssppi
Congitution of 1890;

2. breach of Canons 1, 2A, 3A(1), 4A and 5A of the Code of Judicid Conduct of
Missssppi (heranafter the*Code’) for his conduct in writing the letter; and

3. violaion of Canons 1, 2A, 3B(2), (5) and (9) and 4A and 4B of the Code.
7.  Thesoleissuebefore usiswhether thejudge sright to send theletter and meke the Satementsare

protected by the First Amendment to the United States Condtitution.*

!Also at issueis Article 3, Section 13, of the Mississippi Congtitution, which declares: “The
freedom of speech and of the press shdl be held sacred;; . . .” However, since the congtitutional
andyds of the Missssppi provison would be no different from an analysis of the provison found in the
United States Congtitution, we restrict our andlysisin this case to gpplicable law interpreting the United
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18.  Tobesure weaffirmour reverence for the judicd oath of office and the Canons which govern
judidd conduct. Thiscartanly indudes Canon 4A(1), which requiresjudgesto “ conduct dl extrajudica
activities S0 that they do not cast doulbt on the judge s capadity to act impartidly asajudge”
19.  Today’ sdecigondoesnot void, amend or diminish any of the Canonsfound in our Codeof Judicd
Conduct, nor doesit bring into question the vdidity of any of our firmly held bdiefs regarding a judge's
obligation to foster respect for, and bring honor to, the judidary and to the legd professon, generdly.
110.  Neverthdess, because we are convinced that the Satements made by the judge in this case
condtitute religious and palitical/public issue speech specidly protected by the First Amendment and
because we are further persuaded that in some cases (ind uding the case sub judice), forced conced ment
of views on palitica/public issues serves to further no compelling governmentd, public or judicd intere,
we are compdled to rgject the recommendation of the Commisson and hold thet -- under the particular
facts of this case -- sanctions are condtitutiondly impermissble

ANALYSS
f11. Artide 6, Section 177A of the Missisdppi Condtitution charges the Commission with the
responghility of making recommendations to the Supreme Court for disaipline of judges, induding public
censure.  In practice, the Commisson investigates complaints filed againgt judges, and makes its
recommendations to the Supreme Court in the form of a findings of fact, condusions of law, and
recommendations
f12.  According to the Commisson Findings of Fact, Condusonsof Law and Recommendationinthis
case, the offending satement attributed to the judge was contained in aletter to the editor of The George

County Times. Theletter Sated, in part:

States Condtitution.



... the Cdifornia legidature enacted alaw granting gay partnersthe sameright to sue as

goouses or family members. . . . In my opinion, gays and lesbians should be put in some

type of mentd inditute ingtead of having alaw like this passed for them. . . .
113.  Thisgatement, according to the Commission, violates Canon 4(A)(1) and, therefore, condtitutes
“willfu misconduct in office” and “conduct prejudicid to the administration of justice which brings the
judiad office into disrepute”
14. Therules(or Canons) of conduct which govern judgesin Missssppi are found in the Missssippi
Code of udicd Conduct (“MCJC”). On April 4, 2002, This Court revised the MCJIC, replacing the
previous code which had been in effect snce 1995. According to the Commisson's Hndings, the judge
in this case “wrote aletter and sent sameto the editor of The Geor ge County Times newspgper which
was published on March 28, 2002.” Thus, the letter complained of predates the promulgetion of Canon
4(A)(1), and is not subject to it. Neverthdess, the Commission found that the judge “vidlated Canon
4(A)(1) in dlowing his extrajudicid conduct to cast a reasonable doubt on the judge s cgpadity to act
impartidly asajudge”
115.  Onemight think thet, Snce the judge s letter was not subject to review under Canon 4(A)(1), the
inquiry concerning the letter should now end. However, this Court is the ultimate trier of fact, and is
charged with the obligation to conduct an independent inquiry in judicid misconduct proceedings. Miss.
Comm’non Judicial Performancev. Fletcher, 686 So. 2d. 1075, 1078 (Miss. 1996).? Infulfilling
thet reponghility, this Court must determine whether the judge s datementsin the letter and subsequent

interview with areporter, violated the Canons, irrepective of the Commisson's Findings.

2According to Fletcher, this Court gives great weight to the findings of the Commission, which
has observed the demeanor of the witnesses, including the judge charged with the offense.
Nevertheless, this Court isthe trier of fact and ultimately bears the sole respongbility and duty to
impose sanctions, where appropriate.



116. OnMarch 28, 2002 (the date the letter was published), the only Canon which would goply to the
datement in the letter was Canon 2(A) of the Code provided:

A judge should respect and comply with the law and should conduct himsdlf a dl timesin
amanner that promotes public confidence in the integrity and impatidity of thejudidary.

17.  Initscomplant agand the judge, the Commisson charges avidlation of this Canon. Therefore,
the datement in the letter should be andyzed under this previous Canon.

118.  OnApril 4, 2002, new Canons (induding Canon 4(A)(1)) were adopted and became gpplicable.
Shortly thereefter, the judge repesated the satement in an interview on public radio. Thus, the radio
interview should be andyzed under Canon 4(A)(1). However, Snce both canons must be andyzed under
the “drict scrutiny” test as discussad supr a, wewill make no diginction, and refer to both canons asthe

THE CONSTITUTIONAL ISSUES

119.  The Canonswhich guide the conduct of our judges are anecessary and criticd part of our judicid
sydem. Digregard for the Canonsleadsinexorably to disrespect for thejudidary. Weregard asaprimary
obligation of this Court the vigilant promation of judidd ethics which can only be accomplished by drict
enforcement of the Canons. However, thisCourt dearly may not impose sanctionsfor violation of aCanon
where doing S0 would infringe on rights guarantesd under the Firs Amendment, induding the fresdom of
gpeech. Clearly, the government may -- in cartain drcumstances -- redtrict the fresdom of speech.
Whenit proposesto do so, however, it must haveagood reason. Thereareseverd different dassfications
of speech which, because of ther various levels of importance to sodiety, enjoy different levels of
condtitutiond protection. As the leves of importance increase, the government’s burden to judify the

regtriction becomes more difficult. For indance, “commerdd spesch,” which usudly involvesadvatisng



products for sde, may not be restricted unless the government can demondrate a“ subdtantia interest” to
be achieved intheregulaion. Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n., 447 U.S.
557,100 S. Ct. 2343, 65 L. Ed. 2d 341 (1980). The gat€ sburden in medting the “ subdtantia interest”
tes for commedd speech is not as difficult as the “compdling date interes” test required for
palitica/public issue, or rdigious goesch.

Political/Public Issue Speech.
920.  TheUnited States Supreme Court has held and frequently reaffirmed thet gpeech on palitica views
and publicissues occupiesthe * highest rung of the hierarchly of Firs Amendment vadues’ and isentitled to
gpecid protection.” Connick v. Myers, 461 U.S. 138, 145, 103 S.Ct. 1684, 1689, 75 L.Ed.2d 708
(1983) (quating NAACP v. Claiborne Hardware Co., 458 U.S. 886, 913, 102 S.Ct. 3409, 3425,
73 L.Ed.2d 1215 (1982); Careyv. Brown, 447 U.S. 455, 467, 100 S.Ct. 2286, 2293, 65 L.Ed.2d 263
(1980y)).
21. Where the government seeks to resrain politica/public issue gpeech, it must withstand “srict
sorutiny,” whichreguiresthe government to demondrate that therestraint “is (1) narrowly tailored to sarve
(2) acompelling dateinterest.” Republican Party of Minnesotav. White, 536 U.S. 765, 774-75,
122 S. Ct. 2528, 153 L. Ed. 2d 694 (2002) (empheds added). A prior redraint is narrowly talored
where “it does nat 'unnecessarily crcumscribfe] protected expresson.” 1d. (quoting Brown .
Hartlage, 456 U.S. 45, 54, 102 S. Ct. 1523, 71 L. Ed. 2d 732 (1982)).
122. Obviowdy, thesaewill havemoredifficulty demondrainga” compdling dateinterest” (asrequired
for palitical/public issue speech), than a“ subdantia interest” (as required for commerdid speech). Itis
therefore important in the first ingance to determine the category of speech the government seeks to

resran.



Gay Rightsisa political/public issue.

123. Itishardly debaable that the extenson of certain rights to gays and lesbians has become an
important palitica public issue. Numerous dates, induding Mississppi, have passed laws prohibiting the
marriage of gay partners See Miss CodeAnn. 893-1-1(2). Somedaeoffidashave openly defiedthe
laws of thelr respective Sates and dlowed gay couplesto mary. Thereiseven amovement toamendthe
United States Condtitution to define marriage as a union between aman and awoman. Lambdalegd, the
organization which filed the complaint in the case b judice, is a palitical organization which works to
establish and increese the rights for gays and leshians. Thus, the case before us unquestionably involves
palitical/public interest speach. In gpplying the requirements of the Condtitution to the facts of this case,
wewill firgt look to other jurisdictions for guidance

124. Ina case with amilar facts, judice of the peace James Scott was disturbed about what he
conddered to be “injudice’ in the adminigration of thejudidd sygemin hiscounty. Scott v. Flowers,
910 F.2d 201 (5th Cir. 1990). Judge Soott wrote an open |etter to county officas in which he accusd
the “ocounty court & law court and the didrict atorney’s officg’ of “adversdy afect[ing] judice in [hig]
county.” 1d. & 203. Thejudge sletter was“drculated to the locd press’ and attracted a greet ded of
atentionfrom atizens judgesand eventualy the Texas Commisson on Judidd Performance, whichissued
Judge Scott apublic reprimand. 1d. a 204. The Texas Commisson judtified thereprimand by holding thet
Judge Scott’s conduct served only to “cadt public discredit uponthe judidary.” The Texas Commission
ordered Judge Soatt to show more restraint in future ord and written communications. | d.

125.  Judge Scatt filed sit, chalenging the Commisson's reprimand as an uncondiitutiond redtraint of
his freedom of speach, guarantesd by the First Amendment to the United States Condtitution. The United

States Didrict Court granted summary judgment to the Texas Commisson. The United States Court of
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Appedss for the FHfth Circuit reversed, holding thet the reprimand violated Judge Scott’ s FHird Amendment
rights Thefallowing excarpt from Scott is particularly gpplicable and ingructive

[W]e have recognized that the Sate may redtrict the speech of dected judgesin waysthat
it may not restrict the gpeech of other dected offidds. InMorial v. Judiciary Comm'n
of La., 565 F.2d 295, 301 (5th Cir. 1977) (en banc), cert. denied, 435 U.S. 1013, 98
S.Ct. 1887, 56 L.Ed.2d 395 (1978)), we uphd d agate statute requiring judgesto resign
fromthe bench before dedlaring ther candidacy for an dective nonHjudicd office and
explaned that the sate may regulate the speech of judges in order to preserve the
impartidity of thejudidd branch. . ..

We were careful to note, however, that our holdingin Morial wasanarow one, turning
on the fact that the resgn-to-run Satute, and redtrictions on judidid campaign promises,
werefairlylimited intrusionsinto the political speech of elected judges.
Thatis “Louigana sresgno-run requirement does not burden the plantiff’ sright to vote
for the candidete of his choice or to make statements regarding his private
opinionson publicissues outade acampagn context; nor doesit penalize his
belief in any particular idea. Thesearecorefirst amendment values.” Id.

a 301 (emphasis added).

Unlike the datute upheld in Morial, the reprimand of Scott does infringe upon the right
“to meke Satements. . . on public issues outdde a campaign context” and thus touches
upon “core fird amendment vaues” Accordingly, the Commisson mud cary avery
difficult burden in order to demondrate that its concededly legitimate interest in
protecting the efficdency and impartidity of thedatejudicd sysem outweaghs Scott’ sfirg
amendment rights

We condude thet the Commisson hasfaled to cary that burden. Nether initsbrief nor
a ord agument was the Commisson able to explain precisdy how Scott's public
aitiaams would impede the gods of promating an efident andimpartid judidary, and we
are unpersuaded that they would have such adetrimentd effect. Instead, we bdieve that
those interests are ill served by casting a cloak of secrecy aound the
operaions of the courts, and that by bringing to light an dleged unfairess in the judicid
sysem, Scatt in fact furthered the very gods that the Commisson wishesto promote.

Scott, 910 F.2d at 212-13 (emphasis added).



126. TheScott court pointed out that, athough the courts at onetime® condoned the right of the State
as an employer to redrict free goeech,
the Court has [9nce] rgected that gpproach in favor of one recognizing that public
employess do not shed condtitutiond protection when they enter the workplace but
nevertheess baances those employees  rights againg the “interest of the State, as an
employer, in promating the effidency of the public sarvices it paforms through its
employess”
Id. a 210, ating Pickering v. Bd. of Educ., 391 U.S. 563,568, 88 S. Ct. 1731, 1734,20L. Ed. 2d
811 (1968).
127.  Inanother case invalving a judge who made a speech a a pro-life rdly, the Supreme Court of
Washington Sated that “[d judge does not surrender Frst Amendment rights upon becoming amember
of thejudidary,” and “[i]f a person does not completdy surrender his or her right to freedom of goeech
upon becoming acandidate, then we cannot expect the candidate to do so oncedected tojudicid office”
In re Sanders, 135 Wash.2d 175, 188-89, 955 P.2d 369, 375 (1998).
128. Here, Judge Wilkerson expressed his views on apalitica/public interest issue—therights of gays
and leshians. We therefore may not impose sanctions unless we cond ude, under the spedific facts of this
case, thet the redraint the Commisson sasks to enforce is “narrowly tallored” to achieve a“compdling

date interes.” 1t s|amsto us difficult to condlude that discusson of the rights of gays poses more of a

threet to judiad integrity then Judge Soatt’s direct criticdism of the judidd sysem itsdf. Stated another

3In 1892, while serving as a Justice on the Massachusetts Supreme Judicial Court, Oliver
Wenddl Holmes, writing for the court, held that the City of New Bedford could “suspend” the
condtitutiond rights of its police officers by preventing political speech. He stated, “ The [policeman|
may have a condtitutiond right to talk palitics, but he has no condtitutiond right to be a policeman.”
McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 29 N.E. 517, (1892). This notion haslong
snce been abandoned.



way, wefind theintegrity of thejudidary lessthrestened by Judge Wilkerson' s satements about gaysthen
by Judge Scott’ scondtitutiond ly-protected satementswhich directly criticized theintegrity of thejudiciary.
Religious Speech.

129. We ds0 face the quegtion of whether the judge s Satements were protected religious speech.
Privete rigious speech is as fully protected under the Fird Amendment as secular private expression.
Capitol Square Review & Advisory Bd. v. Pinette,, 515 U.S. 753, 115 S.Ct. 2440, 132 L.Ed.2d
650 (1995), atingLamb's Chapel v. Center Moriches Union Free School Dist., 508 U.S. 384,
113 S.Ct. 2141, 124 L .Ed.2d 352 (1993); Board of Ed. of Westside Community Schools (Dist.
66) v. Mergens, 496 U.S. 226, 110 S.Ct. 2356, 110 L.Ed.2d 191 (1990); Widmar v. Vincent, 454
U.S. 263, 102 S.Ct. 269, 70 L.Ed.2d 440 (1981); Heffron v. International Soc. for Krishna
Consciousness, Inc., 452 U.S. 640, 101 S.Ct. 2559, 69 L.Ed.2d 298 (1981).

130.  The Supreme Court has further dated: “Indead, in Anglo-American history, & leest, government
suppression of gpeech has so commonly been directed precisdly a religious speech that a free-gpech
clausewithout rdigion would be Hamlet without theprince” Pinette, 515U.S. a 760, 115 S.Ct. at 2446.
131.  Inthe casesubjudice, Judge Wilkerson framed and supported hisopinion and satementswith his
persond rdigiousbdiefs Hisletter published in The Geor ge County Times, Sated thet his* reasonfor
responding” to the ory about the Cdifornia Legidature was“the lagt verse of chapter one of the book of
Romansinour HOLY BIBLE.” Hewent further to Sate that “[y]ou need to know as| know thet God in
Heavenis nat pleased with this, and | am sounding the darm thet |, for one, am againd it and want our

LORD tosseand heer mesay | anagang it.”
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132. Inhisradio interview with PRM, Judge Wilkerson gated thet he Sgned his letter as a“ Chrigtian
man.” When theradio announcer observed that Judge Wilkerson based hisviewson* degply held rdigious
bdiefs” Judge Wilkerson responded:

Here'swherelI'm coming from. Now if theHdly Bible strue, theKing James Bible, which

asaChrigianman, I’ d say every word from Genesisto Revdationistrue, then God didnt

put up with it in Sodom and Gomorrah, and that’ s the part that worries me, you know.
133. Thereaemillionsof dtizenswho bdieve Judge Wilkerson's rdigious views are exactly correct.
There are dill millions morewho find hisviews insuiting. Whether heiisright is not the issue here. It is
rather, whether this Court can — congsent with the Frst Amendment -- prevent Judge Wilkerson from
publidy gaing these rdigious views. We hold that, under the facts of this case, we cannat.

Prior Restraint.
34. TheCanon, as gpplied to Judge Wilkerson in this case, conditutes a prior restraint on hisright to
publidy gate his paliticad and rdigiousviews. Thereis aheavy presumption thet every prior restraint on
protected speechisunconditutiond. Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 558,
95 S. Ct. 1239, 1246, 43 L. Ed. 2d 448 (1975).
135.  The Supreme Court of Appeds of West Virginig, facding asmilar conditutiond question, dearly
Oefined theissue before us

Admttedly,fthe Judge's comments crested a sorm of controversy and were not

gppreciated by many of theligeners but it isin that context thet the Hrst Amendment plays

its most important function. See Watersv. Churchill, 511 U.S. 661,114 S.Ct. 1878,

1886, 128 L .Ed.2d 686,697 (1994), quoting Cohen v. California, 403 U.S. 15,24

25,91 S.Ct. 1780,1788 29 L.Ed. 2d 284, 293 (1971) ("TheFrs Amendment demands

atolerance of ‘verbd tumult, discord, and even offengve utterance,’ as* necessary Sde

effectsof. . . the process of open debate "); Terminiello v. Chicago, 337U.S. 1, 4,

69 S. Ct. 8%4, 896 93 L.Ed. 1331, 1134 (1949) ("tA? ifunction of free spesch under our

sydem of governmant isto invitedispute. It may indeed best serveitshigh purposewhen

It induces a conditionof unrest, creates disstisfaction with conditionsasthey are, or even
dirs people to anger. Speech is often provocative and chdlenging”’). The comments of
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(the Judge? cannat be congtrued as a physicd or otherwise improper threat againg the
targets. (The Judge's commentary thus dearly falswithin protected Speech and need not
be punished in order to maintain the purposes of the judicid canons. As often proved
in this State, judges (like anyone else) have a right to be obnoxiousin their
publicexpression. They may continuetooffend, so long asthey refrain from vidaing
specific provison of the Code or some other law. While offensive expression may
rise questions about the speaker's temperament and discretion, the
Constitution requires that those questions must be answered by the public
through the ballot box and not be this Court through disciplinary
proceedings. The Spedd Judidd Hearing Board correctly recommended the
dismissal of this complaint.
InreHey, 452 SE.2d 24, 33-34 (W. Va 199) (bracketed materid & emphasis added).
Achieving a Compelling Governmental Interest.
136. Asdready daed, the ga€ s burden hereisto demondrate that a“ compdling deate interest” will
be achieved by gpplying the Canon to sanction judges who Soeek ther views about gay rights. Even our
Founderswerewd | awvarethat the government cannot dways betrusted to accuratdy discernwhat is, and
IS not, a compelling date interest. Indeed, the primary reason we have the Firss Amendment to our
Condiitution isthat our Foundersdid not trugt the government to dway's protect the rights of the people
agand the powers of the government. Many dates refused to raify the Conditution without a Bill of
Rights, granting the ditizens protection from the government. Perhaps Judtice Stevenssad it best when he
declared for the Court: “TheFHrst Amendment directs usto be espeaidly skepticd of regulationsthat seek
to keep people in the dark for what the government percaivesto betheir own good.” 44 Liquormart,
Inc. v. Rhode Idand, 517 U.S. 484, 503, 116 S. Ct. 1495, 1508, 134 L. Ed. 2d 711 (1996).
137.  Judge Wilkerson chdlenged the Commisson to aticulae the “compdling dete interes” in
sanctioning judges who announce ther private viewson gay rights. The Commisson’sonly atempt to do

sowasinitshrief filed with this Court, whereinit pointed out thet impartidity of thejudidary isacompdling
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date interest, and that “impartidity” means “the lack of bias for or agang (9¢) ether party to the
procesding.”
138.  Weagreetha the Commission articulated acompe ling Sateinterest: “impartidity of thejudidary.”
However, thetask isnat finished. Having articulaed a“ compeling Sate interest,” the Commisson must
next demondrate how preventing judges from announding their views on gay rights will sarve to achieve
thet “compdling sateinteres.” Thisit never did. Instead, it equated “impartidity of the judiciary” with
“the gppearance of impartidity of thejudidary.”
139.  No credible person could digpute thet having impartia judges is a compdlling date interest. But
“impattidity” is not the same as the “ appearance of impartidity.”™ Wefind no compdling dateinterest in
requiring a partia judge to kegp quiet about his prejudice o thet he or she will gppear impartid.
0. Whatever dateinterest the Commissonmay findin preventing judgesfrom announcing thar privete
views on gay rights would conflict with, and be outweghed by, the more compdling Sate interest of
providing an impartid court for dl litigants, induding gays and leshians Allowing —that isto say, fording
— judgesto concedl their prgudice againg gaysand leshianswould surdly leed to tridswith unsuspecting
gays or leshians gppearing before a partid judge. Unaware of the prgjudice and not knowing thet they
should saek recusd, this surdy would not work to provide afair and impartia court to those litigants.
Recusal.
1. Wefed obligedto point out thet, having publidy expressad hisview that “ gaysand leshians should
be put in some type of mentd inditute,” Judge Wilkerson will doubtless face arecusd motion from every

gay and leshian dtizen who vidts hiscourt. We can predict thet the rationde for the motions will be thet

“In the context of this case, the difference between “impartiaity” and “the appearance of
impartidity” isthat “impartidity” means ajudgeisfar and impartid to dl; wheress “the gppearance of
impartidity” means the judge is not, but gppears to be.

13



Judge Wilkersonis prejudiced againg gaysand leshians, and hehas a preconcaived bdief that their mental
cgpacity as adass of peopleisinferior to sodiety in generd.  Judge Wilkerson, on the other hand, may
bdieve he can be far to gays and lesbians in his court. Thus, in publidy announcing views which --
dthough condtitutiondlly dlowed - neverthdess cast doubt on his impartidity, Judge Wilkerson hes
created a paradox for imsdf. Evenif hefedsit is his duty to refuse to recuse; yet, should he deny the
recusal mations, he faces a subgtantid risk of future complaints with the Commission. We express no
opinion here asto the outcome of such complaints, asthe issueis not before ustoday.
CONCLUSION
42.  Weendorse the Canons, and we cartainly endorse the promation of an impartid judidary. We
a0 find, however, that the objects of judicid prgudice are entitled to seek alevd playing fidd through
recusd mations, and ditizenswho disagree with ajudge sviews are entitled to voice ther disagreement &
the balot box. These legitimate interests are frustrated when prejudiceis hidden.
3. Thereisan od Madayan proverb which gates "Dont think there are no crocodiles because the
waer iscdm.” Thisteaching is goplicable to the case sub judice, because Commission urgesusto "cdm
thewaters' when, asthe guardians of this satesjudicd sysem, we should be hdping our atizensto spot
the crocodiles.
144.  For the reasons Sated herein, we find the judge may not be sanctioned for his gatements which
are protected by the FHrs Amendment to the United States Condtitution. We rgect the Commisson's
findings and recommendation, and we findly diamiss the Commisson's complaint and this case with
prejudice.

145, DISMISSED WITH PREJUDICE.
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SMITH, CJ., WALLER, PJ., EASLEY AND RANDOLPH, JJ., CONCUR.
RANDOLPH, J., SPECIALLY CONCURS WITH SEPARATE WRITTEN OPINION
JOINED BY WALLER, PJ.,EASLEY AND DICKINSON, JJ. CARLSON, J., DISSENTS
WITH SEPARATE WRITTEN OPINION JOINED BY GRAVES, J. COBB, P.J., AND
DIAZ, J.,NOT PARTICIPATING.

RANDOLPH, JUSTICE, SPECIALLY CONCURRING:

146. Today thisCourt isfaced with aconflict between the Firs Amendment right to free gpeech and our
Code of Judicid Conduct. When such conflict arises, catanly the fundamenta condtitutiond right must
preval. Tha sad, | am compdled to write
147.  Weknow and acoept that our body of law is sructured in ahierarchy. Frgt and foremod, there
isthe U.S. Condtitution followed by the Missssppi Conditution.  Next comes the Satutes as passed by
our legidative body, and findly the rules of court and rules of conduct. Limitations provided in the Code
of Judicid Conduct cannot trump the dearly hed and protected rights guaranteed by our U.S. and
Mississppi Conditutions
148.  Second, no matter how outrageous some may find the comments a issue here, we should not
forget that content-based redrictions on speech are generdly abhorred under our jurisprudence. Ina
concurring opinion for the Supreme Court, Justice Kennedy noted:
"[A]bove dl d<, the FHird Amendment means that government has no power to

restrict expression because of its message, its idess, its subject matter, or its content.”

Police Dept. of Chicago v. Mosley, 408 U.S. 92, 95, 92 S.Ct. 2286, 2290, 33

L.Ed.2d 212 (1972). See ds0 Ragland, 481 U.S, a 229-230, 107 S.Ct., a

1727-1728 (citing Modey ); Regan v. Time, Inc., 468 U.S. 641, 648-649, 104 S.Ct.

3262, 3266-3267, 82 L.Ed.2d 487 (1984) ("'Regulations which permit the Government

to discriminate on the basis of the content of the message cannat be tolerated under the

Hrs Amendment”).

Simon & Schuster, Inc.v. Membersof theNew York State CrimeVictimsBd., 502 U.S. 105,

126, 112 S.Ct. 501, 514, 116 L .Ed.2d 476 (1991) (Kennedy, J., concurring).

15



1749.  Accordingly, | agree with the mgority.

SMITH, CJ., WALLER, PJ., EASLEY AND DICKINSON, JJ., JOIN THIS
OPINION.

CARLSON, JUSTICE, DISSENTING:
150. Becausethe mgarity falsto sanction ajudge who fredy chose to write a letter to the editor for
publication in the locd George County newspaper, and then later chose to submit to an interview with a
reporter from Missssppi Public Radio (PRM)?, dl to express his views on homosaxudity, and evidently
for no gpparent reason other than hejudt fdt likeit, | must respectfully, but yet vigoroudy dissent.
11 Onepoint must be made unmigtakably dlear a the outsst. Thisisnot agay-rights case
152.  Not oneword contained in the mgority opinion or thisdissant in any way infersthat thisis about
gay-rights, or thet any judtice on this Court isatempting to take astand on this highly emationdly-charged
internetional sodd/rdigiousissue What this case is about is the obligation of this Court in behdf of our
dtizensto demand of our judges a every levd in our Missssppi court sysem, induding the members of
this Court, exemplary conduct which is above and beyond that expected of other dtizensin our society.
153.  The mgority condudes that the Satements made by the judge were protected religious and
politica/public oeech under the Hrst Amendment tothe United States Condtitution. Therefore, themgority
holds that the Canons found in the Code of Judicid Conduct (the"Code'") may not be enforced based on
thisjudges actions. Because | would find that this gpeach is not protected because it does not meet the

requirements of the two-prong test set out in Pickering v. Board of Educ., 391 U.S. 563, 568, 83

°During the pendency of this case, the network changed its name to Mississippi Public
Broadcagting.

16



S.Ct. 1731, 1734, 20 L.Ed.2d 811 (1968), | would sanction the judge for his|etter to the editor and his
Satements made to the press,

4.  Thefindingsand condusions of the Commission on Judicd Performance are congdered de novo
by this Court. Miss. Comm’n on Judicial Performance v. Boykin, 763 So. 2d 872, 874 (Miss.
2000) (ating Miss. Comm’n on Judicial Performance v. Gunn, 614 So. 2d 387, 389 (Miss.
1993)). The Commisson’sfindings based on dear and convindng evidence are given “ great deference”
I d. However, this Court is obligated to conduct an independent inquiry. Miss. Comm’ n on Judicial
Performancev. Neal, 774 So. 2d 414, 416 (Miss. 2000). Even though we condder the Commisson’'s
findings, they are nat binding and additiond sanctions may be imposad. Miss. Comm'n on Judicial
Performance v. Whitten, 687 So. 2d 744, 746 (Miss. 1997).

155.  Theprimary purpose of judidd sanctions isnot punishment of theindividud judge but “to retore
and mantain the dignity and honor of the judida office and to protect the public againg future excesses”
Miss. Comm’n on Judicial Performance v. Guest, 717 So. 2d 325 (Miss 1998) (cating In re
Harned, 357 N.W.2d 300, 302 (lowa 1984)). This Court has d<0 discerned thet “the officid integrity
of the judtice court judges is vitdly important, for it is on that leve that mogt dtizens have their only
expeience with the judidary.” Guest, 717 So. 2d a 329 (citing Gunn, 614 So.2d at 389; In re
Garner, 466 So.2d 834, 887 (Miss. 1985)). “It is imperative for justice court judges to conduct
themsdveswith theutmog diligencein order to uphold the publicsconfidence” Guest, 717 So. 2d at 329
(ating Whitten, 687 So.2d at 748 (quoting Gunn, 614 So.2d at 389-90)).

156. Anunderganding of the Code of Judicid Conduct isproperly guided by thefirst two introductory

Canons. Although the Code was subgtantidly revised on April 4, 2002, both Canon 1 and Canon 2 are
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virtually unchanged. Canon 1 requiresthat “ A Judge Should Uphold the Integrity and Independence of the
Judiciary” and commandsthat:
[a]nindependent and honorablejudiciary isindispensabletojugticein our Sodiety. A judge
should partidpete in establishing, maintaining and enforang, and should himsdlf observe,
high sandards of conduct S0 thet the integrity and independence of the judiciary may be
preserved. The provisons of this Code should be condrued and gpplied to further thet
objective®
Canon 2 charges dl judges to avoid impropriety and the gopearance of impropriety in dl activities Mogt
importart isthe charge for judgesto respect and comply with thelaw and conduct themsdvesin amanner
that promates public confidencein theintegrity and impartidity of thejudidary. The Commentary to Canon
2A embodies the admonition that:
[pJublic confidence in the judidary is eroded by irrespongible or improper conduct by
judges. A judgemug avaid dl impropriety and gppearance of impropriety. A judge must
expect to be the subject of constant public scrutiny. A judge must therefore

accept restrictions on the judge’s conduct that might be viewed as
burdensome by the ordinary citizen and do so freely and willingly.

(emphasis added).

B57. Canon4A(1), as amended on April 4, 2002, is entitled “A Judge May Engage in Adtivities to
Improve the Law, the Legd System, and the Adminidration of Jusice” and mandatesthat judges conduct
thar extrgudicd adtivities as to minimize the risk of conflict with their judicid obligations A judge's
conduct must not cast reasonable doubt on thejudge’ s capecity to act impartidly asajudge. The comment

to Canon 4A was amended to further explan:

®We emphasize to the reader that this quoted canon is contained in the former Code of Judicia
Conduct, which was gpplicable at least to the judge' s actions when he wrote the letter which was later
published in the local newspaper on March 28, 2002. The current Code of Judicial Conduct, adopted
April 4, 2002, contains gender-neutra language.
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Expressions of biasor prgudice by ajudge, even outsdethejudge sjudicid activitiesmay

cast reasonable doubt on the judge' s cgpadity to act impartidly as ajudge. Expressons

whichmay do soindudejokesor other remarksdemeaning individuason thebesisof their

race, gender, rdigion, nationd origin, disability, age, sexud orientation or socosconomic

daus.
While only recently amended to specificaly mention expressonsrdaing to race, gender, rdigion, nationa
origin, disshility, age, sexud orientation or socioeconomic satus, the purpose and mandate of the Code
has not changed. Even though the language is new, the Code has dways prohibited statements such as
these because they judtify apublic perception of judicid bias. Even prior to the revisons, such datements
were condemned in Canon 2A by the requirement thet judges conduct themsdves* at dl timesinameanner
that promotes public confidence in the integrity of and impartidity of the judidary.” Miss Code of Jud.
Conduct, Canon 2A (1999). Likewise, prior to therevisons, Canon 5 mandated thet judgesregulate ther
extrajudicd adtivities, induding writing and public pesking, so asto minimizetherisk of conflict withthar
judicid duties. Miss. Code of Jud. Conduct, Canon 5 (1999).
168.  With this forethought, the Commission cherged the Judge with “willful misconduct in office and
conduct preudicd totheadministration of justicewhich bringsthejudicid officeintodisrepute” inviolation
of Article 6, §177A of the Misssspp Condiitution of 1890. Additiondly, the Commisson charged him
with breach of Canons 1, 2A, 3A(2), 4A and 5A of the Codefor hisconduct inwriting theletter. Further,
the Commission charged that the Judge's conduct and comments during the redio interview violated
Canons 1, 2A, 3B(2), (5) and (9) and 4A and 4B of the Code.
159. Evenwhennot onthebench or actingin an officia capadity, ajudge sactionsmay besanctionable
under Section 177A. Miss. Comm’ n on Judicial Performance v. Thomas, 549 So. 2d 962, 965

(Miss. 1989). At dl times ajudge is reguired to respect and comply with the law in a manner which

promates public confidence in the integrrity of thejudidiary. 1 d. (atingln re Gorby, 339 SE.2d 697 (W.
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Va 1985)). A judge cannot wear one face asajudicid officer and another as a privete ditizen, Sncethe
citizenry will aways gopraise the integrity, independence and impartidity of thejudidary by whet they see
indl public and private attivities of our judges. This Court has previoudy disciplined judges for persond
adiviies Miss. Comm’n on Judicial Performance v. Thomas, 722 So. 2d 629 (Miss. 1998);
Miss. Comm’'n on Judicial Performance v. McRae, 700 So. 2d 1331 (Miss. 1997); Miss.
Comm’n on Judicial Performance v. Whitten, 687 So. 2d 744 (Miss. 1997). We have indicated
thet the case for sanction may be stronger if ajudge makes comments or durs againg a paticular group
such asderogatory recid remarks Guest, 717 So. 2d at 332-33.

160. Other courts and judicid disciplinary groups have sanctioned judges for improper actions and
commentsmeadewithinaswel asoutsdethejudicd officeand capedity. A Cdiforniajudgewassanctioned
for comments made on the bench aout minority groups. Gonzalez v. Comm’'n on Judicial
Performance, 657 P.2d 372 (Cd.1983). Although the judge maintained hisremarks were madein jest
and assured that he dways remained fair and impartid, the Commisson found that subjective intent was
irdevant. A judge undertakes the “obligation to conduct himsdf a dl timesin a manner that promaotes
public confidenceand esteemfor thejudidary.” | d. Evenwhenfriendsor associaesmay know thepurpose
of the conduct “such faddly blatant ethnic durs as those Judge Gonzaez  uttered from the bench are gpt
to offend minority membersnot familiar with petitioner’ sview and may be consrued by the public & large
as highly demeaning to minarities” 1d. A New York judge was aso censured for derogatory racid
remarks. In re Agresta, 476 N.E.2d 285 (N.Y. 1985). High standards of conduct are necessary to
presarve the integrity of the judidary; therefore, it isimproper for ajudge to meke remarks of arads

nature even when the remarks are made out of court. Id. A Horidajudge was ao disciplined after his
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“imprudent” remarkswere publishedinanewspaper.|n re Removal of a Chief Judge, 592 So.2d 671
(Ha 1992). Inaninterview, thejudge communicated hisviewsonintaradd dating and marriage, theeffect
of integration on crime in the public schoals, the provocative manner of dress of femde dudents, the
prevaence of blacks on wdfare and in the arimind justice system, and the propriety of making racid durs
and tdling racid jokesin private. His datements were described as

fredy given to anewspaper reporter, [and] have been read by asgnificant portion of the

community as affirmaively embracing and endorang discriminatory Sereotypes thet are

inmicd to the laws of thisdate, theinterests of thejudiciary, and the oft-gated policies of

this Court, we condlude that his actions have sgnificantly eroded his ability to work

efectivdy with dl segments of the community in adminigering the courts
Id. at 672-73.
61. Thejudgeintoday’s case wrate the following unsolicited | etter to hisloca newspaper:

March 23, 2002

Dear Editor:

| got Sck on my somech today as| read the (AP) news story on the Dog atach [9¢] on

the front page of THE MISSISSIPPI PRESS and hed to respond!

AMERICA ISIN TROUBLE!

| never thought thet we would see the day when such would be herein AMERICA.

Thelast verse of chapter one of the book of Romansin our HOLY BIBLE ismy reason

for reponding and sounding the darm to this. Y ou need to know as | know that GOD in

Heavenisnot pleased with thisand | am sounding thedarmthet | for oneam againgtitand

want our LORD to seeand here[d9c] mesay | anagandt it.

| ansorry thet the CdiforniaLegidature enacted alaw granting gay partnersthe sameright

to ue as Jpouses or family members. Also, that Hawali and Vermont have enacted such

alaw too.

In my opinion gays and leshians should be put in Sometype of amentd indituteinsteed of
having alaw like this passed for them.
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| dont [9c] know but | bdieveif we vote for folks that are for thiswe will haveto gand
in thh judgement of GOD the same asthem.

| am thankful for our Legidators and pray for wisdom for them, on such unbdievable
legidation asthis

May GOD bless each one of them in ESUS CHRIST NAME | pray!

Thank you for printing this

Connie Glen Wilkerson

Bro. Connie C. Wilkerson
[stamped]

762. Addtiondly, in the case sub judice, the judge evidently takes the pogtion that PRM was only
interested in his views on homosexudity in his capacity as a private dtizen. However, during the PRM
interview he was referred to as “judge’ 14 times, and there were condant questions raised asto how his
persond views might affect the faimess of his courtroom proceedings’ Here are excarpts from the
transcript of the PRM interview with the judge:
PRM News Announcement, April 10, 2002
ANNOUNCER: Judge wrote the letter to the editor of George County Times,
sying, Americaisintrouble, that hewas ¢k to hisstomach after
reading about alaw passad in Cdifornia, Vermont and Hawali to
grant gay partnersthe samerights as pouses or family members
But [he] sad he had a hard time accepting such rights for
homosexuds.
JUDGE: Course, uscountry boys hadn't beenthere, you know. | never run
into nathing likethat. That's aways hearsay to us, you know, we

cant bdieveit.

ANNOUNCER: Judge points out that he did not Sgn the letter asajudge.

’Although the judge submitted to the telephone interview on April 9, 2002, prior to traveling to
Jackson to ajudges seminar where, ironicaly, the new Code of Judicial Conduct adopted by this
Court just 5 days earlier was to be discussed, the interview was not aired by PRM until the next day.
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JUDGE:

ANNOUNCER:

JUDGE:

ANNOUNCER:

JUDGE:

ANNOUNCER:

JUDGE:

ANNOUNCER:

JUDGE:

163. | focusonly onthewritten datementsand verbd remarksthejudge make regarding hisopinion thet
acertain segment of our society was Sck and needed to be placed in mentd indtitutions. Therecanbeno
doubt thet the judge in today’ s case made demeaning remarks in a public letter and a public interview

expressing biasor prejudice againg atargeted sector of the population whichindudesindividudswho may

| just Sgned it as ared blooded American, you know, Chrigian
men. The Chrigtian people need to take a gand as wdl as

anybody dse, you know.

But Judge thinks his comments are sgparate from hisrole as a
judge.
I'm nat talking about it as a judge, you know. | try to be just as

far asl caninthe courtroom. Infact, I'd say I'm overly fair, you
know. Y ou might could run that by peoplein George County.

And Judge says hels not trying to punish homosaxuds by
Suggesting that they bdong in [mentd] inditutions.

Asfar as| know, aperson like thet's Sck, you know. | wouldn't
want to punish afdlow for baing sck. I'd want to do something
for him, hep him in some way, you know. That's where I'm
coming from. But | donit think he ought to havearight—extra-you
know, extreordinary rights

Judge bases his views on degply hed rdigious bdiefs

Here'swherel'm coming from. Now, if the Holy Biblestrue, the
King James Bible, which as a Chrigtian man, I'd say every word
from Genesisto Revdation is true, then God didn't put up with it
in Sodom and Gomorrah, and that'sthe part theat worriesme, you
Know.

But Judge say's he means no harm to anyone.

God blessyou, brother. I'm sorry, you know, thet if 1've caused
anybody any hard fedings you know, but | think in this country
we need to be able to express oursdves, youknow. | don't care
who heisor what heis, you know, but-- and when we can't do
it wereredly in trouble, you know.

23



be expected to come before hiscourt. Even without the recent languege found in the amendment to Canon
4(A), both hisletter and commentsduring thetd ephoneinterview cagt doubt on hisahility to act impartialy.

The mgority goes so far asto admiit this fact. The mgarity acknowledges thet in "publicaly announcing
[hig views[on homosexudlity], the judge "neverthdess cagt]g] doubt on hisimpartidity.” Mg. opi. 1 42.

To dedare publidy that dl persons of this dass are mentdly ill mugt a the very leest cagt doubt on his
ability to hear their testimony without a strong, negative preconceived notion of their credibility and | thus
must express earnest disagreement with his decison to make these comments in such a public way. His
decison reflects poorly on him. He was not conducting himsdlf with the utmost diiligence to uphold public
confidence. Ingtead, his actions were irregponsible. When assuming his position asjustice court judge, he
vowed to accept the burden of discretion in public gpeech necessary to promoate the public's perception
of hisimpertidity.

f64. Hisdff the bench, but highly public conduct, implies an inability to fairly heer dl ssgments of the
community. In o deting, | emphasize that in my humble opinion, whether sanctions are proper does not
depend on his rdligious bdliefs. Instead, our focus should be on the effects of his comments about a
particular segment of our sodiety, and the impact of these comments on a reasonable, knowledgegble
obsarver. While the judge seems to have atempted to ensurethat hiscommentsweremadeoutsdeof his
offida capedity by merdy Sgning hisnameasBrother rether than Judge, such didinctionsareusdesswhere
the Satements suggest partidity.

165.  Judges likedl other ditizens, havetheright to hold and express palitica and rdigiousopinions. In
our Judeo-Chrigian society, mogt judges are highly respected members of various churches and

synagogues, and we have every right to openly expressour rdigiousviews and live according to our faith.

Judgesdso have unigue dutiesto assurefarnessand public confidenceinthefarnessof our courts Judges
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rights to free expresson must condantly be weighed againg public confidence in an impartid and
independent judiciary. Although limits on extrajudicid gpeech can be uncondtitutional under the Frgt
Amendment, the Horida Supreme Court has noted:

Judges sarve onthebench in order to further theinterests of justice, not their own persond

interests. [A judge] must be willing to forego many of the finendd and pdlitica activities

that otherwise might be available to him. If an individud is unwilling to forego such

opportunities, he should not be ajudge.
InreDeFoor, 494 So0.2d 1121, 1123 (Ha 1986). The Codeof Judicid Conduct recognizesthistenson
and saeks a bd ance between the competing interests of judica accountability and the rights of judges as
dtizens
166. Theright to gpesk onissues of public concearnis at the core of those freedoms guaranteed by the
Hrst Amendment. Assuch, the condtitutiondity of content based regtrictions must be reviewed with gtrict
sorutiny. The charges before us are cartainly based on the content of thejudge s Satements. Under adtrict
sorutiny andyss, the redtriction must be narrowly tailored to serve acompdling Sateinterest and mugt not
unnecessaxily crcumscribe protected expresson.Republican Party of Minn. v. White, 536 U.S. 765,
774-75,122 S. Ct. 2528, 153 L. Ed. 2d 694 (2002).
167. Canon4A(1) planly sarvesacompdling interet in promating impartidity and the gppearance of
impertidity in our courts While the Supreme Courtin White criticized the Eighth Circuit and the Sate for
faling to define impartidity in the court of gppeds opinion and the briefs, it acknowledged that the
fundamentd meening and mogt often use of “impartidity” isthe lack of bias for or agang ather party to
proceedings.

One meaning of “impartidity” inthejudidd context-and of courseitsroot meaning-isthe

lack of bias for or againg a@ther party to the procesdings Impatidity in this sense

assuresequd gpplication of thelaw. That is, it guarantees aparty thet thejudge who hears
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the case will gpply thelaw to him in the same way he gppliesit to any other party. Thisis
thetraditional senseinwhichtheteemisused. . . .

White, 536 U.S. a 775-76 (emphagsin origind). The Court d0 recognized thet the term can be used
to mean alack of preconception in favor of or agang a paticular legal view. Judice Scdiafor the
mgjority characterizedimpartiaity asso defined asnather compelling, possible, nor desirable, Sncejudges,
who must be learned in the law will inevitably form preconceptions as to the law. | d. a 777-78. A third
definition would be * opertmindedness” or awillingness, regardless of preconceptions, to remain opento
persuasi on when issues are presented in apending case. The Court did not go on'to consder whether this
was a aufficdently compdling interest, finding thet this was not the purpose of the dause then under
condderation. | d. a 778.

168. Canon4A(1) placesavery narrow regtriction on judges gpeech and conduct. It requires Smply
and dearly tha they conduct their activities off the bench so as to avoid reasonable doubt as to ther
impertidity. It indudes no atempt to otherwise redrict judges expresson of socid or paliticd views,
Indeed, it must be read with Canon 4B which expresdy recognizes that judges may oeek, write, lecture
and teach concerning the law, the legd system , the adminidration of judtice and non-legd subjects The
Commentary to 4B expressy recognizesthat as parsonsspedidly learned inthelaw, judgesareinaunique
pasition to contribute to improvement of the law, “induding revisons of subgtantive and procedurd law.”
| amsisfied, andwould so hold, that Canon 4A(1) isnarrowly drafted to satisfy acompelling Sateinterest
in promating impartidity and the gppearance of impartidity in thejudicary.

169.  Ifthejudgenow beforethis Court had done no morethan express hisviews on datutes concerning
same-sx partners and legidation regulaing their activities or their rights, the anadlyss could Stop here. As

earlier mentioned, Canon 4B expresdy recognizesthe unique vaue of judges contributing toimprovements
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of thelaw and the legd system and acknowledges their freedom to spesk out inthesearess. However,
when the judge in today’s case dated thet cartain individuas in our society were Sck and thet they dl
needed to be indiscriminatdy placed in mentd indtitutions, he crossed over the ling!

170.  The Ffth Circuit heshdd that the date cannot permissibly sanction judgeswho publish ther views
on public palicies and metters of public concern, particularly where they address the adminidration of
judtice, even where they are criticd of the officids charged with the adminidration of policdes Scott v.
Flowers, 910 F. 2d 201 (5th Cir. 1990). Themgority condudesthat thefacts of the case subjudice are
gamilar tothosein Scott. In Scott, the FHfth Circuit reviewed the actions of ajudtice of the peece after he

wrote an open letter to the county officasvoicing hisconcerns of what he bdieved to beaninjudiceinthe
adminigration of the county court sysem. After the letter was dirculated to the locd press, thejudge was
publidy reprimanded by the Texas Commission on Judidd Conduct. The judge then filed it againgt the
Commisson dleging this censure vidlaied his Frs Amendment right of free speech. The United States
Didrict Court for the Southern Didrict of Texas granted summeary judgment in favor of the Commission,
and the judge appedeed to the Fifth Circit. The Fifth Circuit hed:

InPickering v. Board of Educ., 391 U.S. 563, 568, 88 S.Ct. 1731, 1734,
20L.Ed.2d 811 (1968), the Court enunciated thetwo-gepinquiry to beused inevauating
dans of firg amendment violaions by public employees. Fird, the court must determine,
in light of the " content, form, and context” of the goesch in question, see Moore v. City
of Kilgore, 877 F.2d 364, 369 (5th Cir.),cert. denied, 493 U.S. 1003, 110 S.Ct. 562,
107 L.Ed.2d 557 (1989), whether it addresses a"meatter of legitimate public concern.”
Pickering, 391 U.S. a 571, 88 S.Ct. at 1736.

*k*

If the court determines that the employee's speech addresses a matter of public
concarn, it then mugt bdance the employegs fird amendment rights agang the
governmentd employer's countervaling interest in promoating the efficent performance of
itsnormd functions. In assessing the srength of the governmentd interegt, the court should
condder suchfactorsas"whether the datement impairsdisaipline by superiorsor harmony
among coworkers, has a detrimental impact on close working reaionships for which
persond loydty and confidence are necessaxry, or impedes the performance of the

27



gpecker's duties or interferes with the regular operation of the enterprise” Rankin v.
McPherson, 483 U.S. 378, 388, 107 S.Ct. 2891, 2899 (citing Pickering, 391 U.S.
at 570-73,88 S.Ct. a 1735-37).
910 F.2d a 210-11. Didinguishing the status of an dected judge from that of other public employess
whaose public gatements may interfere with the management of thar agendes, the Ffth Circuit Sated:
We begin by nating thet the Sate sinterest in suppressing Scott’ scriticiamismuch wesker
then in thetypica public employee Stuetion, as Scott was nat, in the traditiond sense of
that term, apublic employee . . . . Scott was not hired by a government employer.
Instead, hewasan dected officid, chosen directly by thevotersof hisjusticeprecinct, and,
a lesd in ordinary drcumdances removable only by them.
As auch, it was not unexpected that Scott nat only would exerdseindependent judgment
in the cases brought before him but would be willing to soeek out againg what he
percelved to be srious defectsin theadminigtration of jugticein hiscounty. Thus, thedate
cannot judify the reprimand of Scatt, asit could the discipline of an ordinary government
employee, on the ground thet it was necessary to preserve coworker harmony or office
disdpline
Id. & 211-212 (internd footnote omitted & emphasisin origind).
71.  Hnding these two cases to be amilar, the mgority concludes that it is more reprehensible to
question the practice of the court's judidary system then it is to Sate that a cartain group of individuds
should be indtitutiondized, thus creating a known bias in one's courtroom.
172.  TheHFfth Gircuit hed nodifficulty conduding thejudgesletter addresssd mattersof legitimetepublic
concen. His criticdsms did not concern his own employment conditions, but dedlt with the adminigration
of the county judtice sysem, a matter about which the Ffth Circuit found the judge likdy to have well-
informed opinions. In addressing the second prong, the Hfth Circuit noted that because the judtice of the
pesce was an dected officid, he was not a traditiond public employee. The Fifth Circuit hed the
Commissonfailed to carry itsburden in demondrating "thet its concededly legitimateinterest in protecting

the effidency andimpartidity of thedatejudicid sysem outweigh[ed] [thejudged firs amendment rights.”
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910 F.2d a 212. Therefore, the Ffth Circuit held thet the Commission could not congtitutiondly reprimand
the judtice of the peace for making public Satements criticd to the judtice court system.
173. | findthefactsof the case sub judicedidinguishablefrom Scott. Although spesch of today’ sjudge
was upposedly directed to deate legidation regarding same sex partnership, hedso did not hide hisviews
on his gpinions of the homosaxud population as awhale. | do not agree that this type of speech —the
judge's persond views regarding al homosaxuds — rdaes to palitical and soda community concerns.
However, evenif thejudge sspeechisfound to rdaeto palitical and sodd community concarns thistype
of goeech fallsthe second prong by "imped[ing] the performance of the goeeker's duties”
74.  Inawdl reasoned opinion, the Supreme Court of Washington held that dear and convinaing proof
to redrict ajudge s speech did not exist where a Supreme Court Judtice spoke publidy a aright-to-life
rdly, identifying himsdf with the anti-abortion cause. In re Sanders, 955 P.2d 369 (Wash. 1998).
However, that court recognized that judges right to spesk out was not without limitetion.

A judge sright of free gpeach is subject to limitation by the Canons of Judicid Conduct.

However, those limitations must not be interpreted in the individud caseto go sofar asto

parmit sanctioning peech and conduct that does not dearly and convinangly leed to the

conduson that the words and actions call into question theintegrity and impartidity of the

judge.
Id. a 377.
175.  However, thejudge in the case sub judice did more than express his views on the adminidration
of judtice or amatter of publicinterest. His dedaration that “gays and leshians should be put in sometype
of amentd inditution,” and that “a person like thet issck,” dearly and convinangly leeding the public to
condlude that he entertains abias againg an entire dass of individuds and predipitating a reasonable fear
that ther pleas, arguments and testimony before his court will not be consdered with the impartidity

demanded of ajudge His datements taken as awhole are more &kin to that mede by Judge Kinsey in

29



Horidawho, during her campaign for the officeissued numerous satements showing abiasin favor of law
enforcement officers and promising favorable treatment toward police and victims gppeering before her
court. The Horida Supreme Court, looking a these satements as violdive of thair “ pledges and promises’
dause (corresponding to Canon 5A(3)(d)(i) of the Missssppi Code of Judicid Conduct), found thet
andyss under Republican Party of Minn. v. White leavesroom for date sanctionsin the interest of
assuring animpartid judidary. I n re Kinsey, 842 So. 2d 77 (Fla. 2003).
176.  Inmeking datements whilehaldingjudicd office, dedaing that dl dtizensof apaticular dassare
mentdly ill and should be placed in mentd indtitutions, the judge now before us has tranggressed the
protection of Firs Amendment which presarvesthe rights of al dtizensto gpesk out on matters of public
concern.  Although the Code of Judicid Conduct recognizes that judges have the right to spesk out on
theseissuesand are uniquedly placed to contribute to education and reform of thelaw and public palicy, thet
nght mugt be exerdsed without raising in the minds of reasonable people the bdief that judges entertain
prejudices which will subgtantidly impeir their impartidity. Finding thet the evidence here is dear and
convinang that the judge s intemperate Satements casts doubt on hisimpartidity, contrary to the mandete
of Canons 2A and 4A(2), | would find thet the judge should be sanctioned.
77.  Whilel know that it isnot the intertt of my learned cdlleeguesin the mgority to erode our Code
of Judidd Conduct, | fervently bdievethat today’ s mgority decison doesjudt thet. In my amod twenty-
two years as ajudge, | have dways firmly bdieved that the cornerstone of our judicid code was the
dready quoted commentary to Canon 2 of theformer Code. | repest it here for emphess

Public confidence in the judidary is eroded by irrespongble or improper conduct by

judges. A judgemusgt avoid dl impropriety and gppearanceof impropriety. A judge must

expect to be the subject of constant public scrutiny. A judgemust therefore

accept restrictions on the judge's conduct that might be viewed as
burdensome by the ordinary citizen and should do so freely and willingly.
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(emphasi's added).
178. Becaue| bdieve tha thisimportant tenet for daily judiad living, on and off the bench, has been
sverdy undermined by today’s dedison, | must most respectfully, but vigoroudy, dissert.

GRAVES, J., JOINSTHIS OPINION.

31



